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STATEMENT OF THE CASE
Nature of the Case
On appeal, Mr. Malec asserted that the district court erred in excluding as unfairly
prejudicial Defense Exhibit C, a DVD depicting Mr. Eilers participating in a mixed martial
arts match as the video is relevant to Mr. Malec’s claim of self defense, and that the
district court deprived him of his right to due process when it failed to preserve the video
deposition of Gary John, which was viewed as evidence in Mr. Malec’s trial.

In

response, the State argues that Defense Exhibit C was not relevant to Mr. Malec’s self
defense claim and even if it was relevant, it was unduly prejudicial and harmless.
(Respondent’s Brief, pp.7-14.) Moreover, the State argued Mr. Malec’s claim that he
was deprived of his right to due process because the State failed to preserve the video
deposition of Gary John was now moot as the district court clerk produced a viewable
copy of the video deposition after the filing of the Appellant’s Brief.
The instant Reply Brief is necessary address the State’s arguments related to the
exclusion of the DVD depicting Mr. Eilers participating in a mixed martial arts match.
Additionally, in light of the augmented video deposition of Gary John’s testimony,
Mr. Malec withdraws his claim that his due process rights were violated because the
district court failed to preserve the deposition testimony.
Statement of the Facts and Course of Proceedings
The statement of the facts and course of proceedings were previously articulated
in Mr. Malec’s Appellant’s Brief. They need not be repeated in this Reply Brief, but are
incorporated herein by reference thereto.
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ISSUES
1.

Did the district court err by excluding Defendant’s Exhibit C, a DVD depicting
Mr. Eilers participating in a mixed martial arts match, which was relevant to
Mr. Malec’s claim of self defense and not unduly prejudicial?

2.

Did the district court deprive Mr. Malec of his right to due process when it failed
to preserve the video deposition of Gary John which was viewed as evidence in
Mr. Malec’s trial?
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ARGUMENT
I.
The District Court Erred By Excluding Defendant’s Exhibit C, A DVD Depicting
Mr. Eilers Participating In A Mixed Martial Arts Match, Which Was Relevant To
Mr. Malec’s Claim Of Self Defense
A.

Introduction
The State filed a Motion in Limine to prevent Mr. Malec from presenting a video

showing Mr. Eilers participating in a mix martial arts competition. Following an offer of
proof by the defense, the district court ruled that while the video did have relevance, it
was unduly prejudicial to the State. In his Appellant’s Brief, Mr. Malec asserted that the
district court erred in excluding the video as it was relevant to his self defense claim and
presented very little if any prejudice to the State. In response, the State argued that the
video was not relevant to his self-defense claim, and even if relevant, was properly
excluded as the probative value of the video was substantially outweighed by the
danger of unfair prejudice to the State. The State’s claims are unsupported by the
record and unavailing.
For the reasons set forth below and in Mr. Malec’s Appellant’s Brief, the district
court erred in excluding the video as it was relevant to his self defense claim and
presented very little if any prejudice to the State.
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B.

The District Court Erred By Excluding Defendant’s Exhibit C, A DVD Depicting
Mr. Eilers Participating In A Mixed Martial Arts Match, Which Was Relevant To
Mr. Malec’s Claim Of Self Defense
1.

The District Court Correctly Determined That The DVD Was Relevant To
Mr. Malec’s Claim Of Self Defense

In its brief on appeal, the State argues that the video was not relevant because
Mr. Malec had not seen the MMA fight in question or reviewed the video prior to the
December 24, 2008. (Respondent’s Brief, p.11.) The State’s position misunderstands
the argument articulated below and on appeal as to the relevance of the video. Rather,
that Mr. Malec did not review the video prior to the incident in question has no bearing
on its relevance. The video was relevant because it has a tendency to make it more
probable that Mr. Malec was acting objectively reasonable in shooting Mr. Eiler that
night in self defense. Mr. Malec testified that while he had not reviewed that specific
video, he had seen Mr. Eilers fight in person on at least three occasions, seen him fight
on video, was familiar with Mr. Eilers’ fighting style, and in particular, Mr. Eilers’ ability to
close a distance quickly, put a person down on the mat and “pummel them into
submission.” (Tr., p.361, L.9 – p.363, L.8.) Thus, the video, which shows Mr. Eilers
closing an intermediate distance swiftly and quickly incapacitating another professional
fighter, is highly probative and necessary for the jury to review in determining whether
Mr. Malec’s actions were objectively reasonable.
Next, the State argues the video was not relevant because it does not establish
that Mr. Eilers was “being aggressive at all” in the confrontation that led to his death.
(Respondent’s Brief, pp.11-12.) Again, the video was not offered for the purpose of
proving Mr. Eilers was aggressive on the night in question. That, of course, would be

4

virtually impossible. Instead, the video was offered to show that Mr. Malec’s belief that
he was in “imminent danger of death or great bodily harm” was objectively reasonable
based upon Mr. Eilers’ ability to quickly close a distance and inflict grievous injury
instantaneously.
Finally, the State argues that “contrary to Malec’s assertions on appeal . . . the
video is not relevant to show the objective reasonableness of Malec’s subjective beliefs
that he was in imminent danger of great bodily harm and that the action he took was
necessary to save him from the danger presented.” (Respondent’s Brief, p.12.) The
State rationalizes its position by arguing that “[w]hile the video was certainly
demonstrative of Mr. Eilers’ abilities to fight against a willing opponent in a sanctioned
mixed martial arts match, it was in no way probative or demonstrative of his conduct
and abilities outside of the ring or of his behavior on the date of his” untimely death.
(Respondent’s Brief, p.12.) The State’s reasoning defies logic. Mr. Eiler’s behavior and
demeanor on the night in question was readily apparent. Mr. Eiler, a professional mixed
martial arts fighter, who had a reputation for getting out of control and violent when
consuming alcohol, was intoxicated and extremely angry. (Tr., p.93, Ls.22-24, p.94, L.
3 – p.95, L.5, p.334, L.12 – p.335, L.1, p.359, Ls.9-12.) Ms. Moore, Mr. Eilers’ mother,
described her son as being “furious,” acknowledged that he posed a threat to Mr. Malec,
and testified that Mr. Eilers becomes a different person under the influence of alcohol.
(Tr., p.106, Ls.15-16, p.110, Ls.17-21, p.133, Ls.8-10.)
That the incident in this case did not occur in a controlled environment where
Mr. Eilers was engaging another professional fighter does not make the video, which
does occur during a sanctioned event, any less probative. Rather, Mr. Eilers’ physical
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prowess, athleticism, and mixed martial arts skills do not change depending on whether
he is inside or outside a ring. In fact, Mr. Eilers is presumptively more dangerous and
lethal outside of a sanctioned event, where his fighting skills are not limited by rules of
conduct and proper actions within the ring.
Therefore, the State has failed to show any error in the district court’s
determination that the video was relevant to Mr. Malec’s claim of self defense.
2.

The Probative Value Of The DVD Was Not Outweighed By The Possibility
Of Unfair Prejudice

The State’s argument that “any probative value of the video was substantially
outweighed by the danger of unfair prejudice” was limited to reciting the prosecutor’s
argument that there is “a huge difference between [Mr. Eilers] getting into a fair fight
with a referee sitting there” and his conduct in the instant case, then reiterated that
“there was no evidence that Mr. Eilers ever engaged in the level of violence depicted in
the video at any time outside of the ring, much less on the night in question.”
(Respondent’s Brief, p.14.) The State’s latter argument is disposed of above, which is
incorporated by reference hereto. With regard to the former, that there might be a legal
difference between a sanctioned fight between two professional, equally matched
fighters, and a fight occurring outside the ring, the State again misunderstands the
relevance of the video in question. Mr. Malec did not attempt to offer the video to prove
that Mr. Eilers confrontation and threats to Mr. Malec occurred as shown in the
sanctioned fight, but rather that Mr. Malec’s belief that he was in “imminent danger of
death or great bodily harm” was objectively reasonable based upon Mr. Eilers’ ability to
quickly close a distance and incapacitate his opponent.
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In its final attempt to show unfair prejudice, the State argues, “Had the jury been
permitted to view the video and ‘see the level of violence that is there,’ there is a real
danger that ‘they may [have] translated[d] that level of violence to a completely
unrelated, dissimilar activity.’” (Respondent’s Brief, p.14.) First, because the jury in this
case had already heard testimony regarding Mr. Eilers’ untimely death by gunshot and
had seen autopsy photos of his deceased person, it is highly unlikely that viewing a
grainy video of a legal, sanctioned mixed martial arts fight, where there is no visible
blood and neither party loses consciousness would be seen as a “level of violence”
unfamiliar to the selected panel such that the high probative value of the video would be
substantially outweighed by any danger of unfair prejudice. Moreover, as the State
acknowledges, the video depicts a consensual sporting event between two professional
athletes where all parties agree to the rules, not an illegal street fight with could be
considered a “prior bad act” of the decedent. As such, there is no prejudice to the State
in the admission of the MMA video depicting Mr. Eilers’ strength, speed, quickness,
agility, and athleticism. The video merely depicted precisely what the witnesses had
previously testified as it related to Mr. Eiler’s mixed martial arts abilities and athleticism.
Accordingly, in light of the foregoing, the arguments made in Mr. Malec’s
Appellant’s Brief, the probative value of the DVD was not outweighed by the possibility
of unfair prejudice and as a result, the district court erred in excluding the video.
3.

The Error is Not Harmless

The State’s argument that the error in this case was harmless is unremarkable
and is adequately addressed in Mr. Malec’s Appellant’s Brief, which need not be
repeated, but is incorporated herein by reference thereto.
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II.
The District Court Deprived Mr. Malec Of His Right To Due Process When It Failed To
Preserve The Video Deposition Testimony Of Gary John
In his Appellant’s Brief, Mr. Malec argued that the district court’s failure to
preserve an adequate record in regard to a playable copy of the deposition testimony of
Gary John deprived Mr. Malec of his due process rights, and as a result, this Court
should vacate Mr. Malec’s conviction and remand his case for a new trial. (Appellant’s
Brief, pp.13-17.) Since the filing of Mr. Malec’s Appellant’s Brief, the record on appeal
has been augmented with a playable copy of the deposition testimony of Gary John, as
provided by the district court clerk. As a result, Mr. Malec hereby withdraws his claim of
a due process violation as addressed in Issue II of the Appellant’s Brief.
CONCLUSION
Mr. Malec respectfully requests that his conviction for voluntary manslaughter be
vacated and case remanded to the district court for a new trial.
DATED this 5th day of April, 2016.

__________/s/_______________
ERIC D. FREDERICKSEN
Deputy State Appellate Public Defender
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CERTIFICATE OF MAILING
I HEREBY CERTIFY that on this 5th day of April, 2016, I served a true and
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JAMES ROBERT MALEC
767 WHITE OAK ROAD
MANHEIM PA 17545
JUNEAL C KERRICK
DISTRICT COURT JUDGE
E-MAILED BRIEF
ELIZABETH ALLEN
ATTORNEY AT LAW
E-MAILED BRIEF
KENNETH K JORGENSEN
DEPUTY ATTORNEY GENERAL
CRIMINAL DIVISION
E-MAILED BRIEF
__________/s/_______________
EVAN A. SMITH
Administrative Assistant
EDF/eas
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